§24.311

fairness, using the
§§24.311 through 24.314.

procedures in

§24.311 Investigation and referral.

Information concerning the existence
of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§24.312 Notice of proposed debarment.

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§24.305 for proposing debarment;

(d) Of the provisions of §24.311
through §24.314, and any other HUD
procedures, if applicable, governing de-
barment decisionmaking; and

(e) Of the potential effect of a debar-
ment.

§24.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(1) The information and argument
should be addressed to the Debarment
Docket Clerk, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Washington, DC 20410.

(2) If the respondent does not contest
the proposed debarment within the 30
day period, the proposed debarment
shall become final.

(3) If the respondent desires a hear-
ing, it shall submit a written request
to the Debarment Docket Clerk within
the 30-day period following receipt of
the notice of proposed debarment.

(4) The parties may agree to engage
in an alternative dispute resolution, in-
cluding informal conference, medi-
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ation, conciliation, summary trial with
binding decision, minitrial, or use of a
settlement judge.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

(i) Upon the agreement of the parties,
the additional proceedings may be re-
corded using audiotape without tran-
scription. The audiotape shall be made
available at cost to the respondent.

(ii) [Reserved]

[60 FR 33049, June 26, 1995]

§24.314 Debarring official’s decision.

(a) No additional proceedings necessary.
In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(1) The debarring official may, in his
or her discretion, refer actions based
upon a conviction or civil judgment, or
in which there is no genuine dispute
over material facts, to a hearing officer
or other official for review of the ad-
ministrative record and appropriate
findings. The hearing officer or other
official shall issue such findings within
45 days after the referral, and the de-
barring official shall issue a decision
within 15 days after the date of the
findings, unless such periods are ex-
tended for good cause.

(2) [Reserved]
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(b) Additional proceedings mnecessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument sub-
mitted by the respondent and any
other information in the administra-
tive record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(i) The debarring official may refer
either disputed material facts or issues
of law, or both to a hearing officer for
either findings of fact or conclusions of
law, or both.

(ii) Unless the parties mutually agree
to extend this period, a proceeding be-
fore a hearing officer or other official
shall commence within 45 days after re-
ferral of the case by the debarring offi-
cial. The hearing officer or other offi-
cial shall issue findings of fact within
30 days after the conclusion of such ad-
ditional proceedings. The time limita-
tions of this subparagraph may be ex-
tended upon issuance, by the debarring
official, hearing officer or other offi-
cial, of a written notice describing
good cause for such extension.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to the dis-
puted facts.

(i) Such decision shall be made with-
in 15 days after the hearing officer or
other official issues findings of fact.

(ii) [Reserved]

(¢)(1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

§24.320

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§24.215.

(A) Where a debarment is based sole-
ly on §24.305(f), the notice of the debar-
ring official’s decision shall advise that
the debarment is effective for programs
or activities of the Department.

(B) [Reserved]

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

[60 FR 33049, June 26, 1995, as amended at 65
FR 38707, June 21, 2000]

§24.315 Settlement and voluntary ex-
clusion.

(a) When in the best interest of the
Government, HUD may, at any time,
settle a debarment or suspension ac-
tion.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).

§24.320 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see §24.305(c)(b)),
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